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Ne C As E of the Relpondents, Purdon and Clayton, (Executors, Devijees, and 
5 Nefauary Legatets of Henry Purdon, Eſq; late bis Majeſty's Serjeant at Law in 
the Kingdom of Ireland, deceas'd) named as Reſpondents by Order of the Houſe of 
AZ | Lords, January 22: 1739: ay a by * 


N 


- 


HE ſaid Henry Purdon exhibited a Bill in the Court of Exchequer in Ireland, in the Name (and by 
| the Conſent) of the Reſpondent George Foot, as a Proteſtant Informer, but in Truſt for the ſaid Henry 
Purdon; ſetting forth, That by an Act of Parliament made in Ireland in the ſecond Year of her 
| late Majeſty Queen Anne, it is (amongſt other things) Enacted, That from and after the 24th Day 
« of March 1503. every Papiſt, or Perſon protefling the Popiſh Religion, ſhall, from and after the ſaid 24th 
% Day of March, be diſabled, and is hereby made incapable to buy and purchaſe, either in his or their own 
% Name, or in the Name of any other Perſon or Perſons, to his or her Uſe, or in Truſt for him or her, any 
% Manors, Lands, Tenements or Hereditaments, or any Rents or Profits out of the fame, or any Leaſes or 
« Terms thereof, other than any Term of Years not exceeding 31 Tears, whereon a. Rent not leſs than two Thirds 
« of the improved yearly Value; at the Time of the making ſuch Leaſe of the Tenements leaſed, ſhall be reſerved 
and made payable during fuch Term ; and that all and ſingular Eſtates, Terms, or any other Intereſts or Profits 
whatſoever, other than ſuch Leaſes, not exceeding 31 Years, as aforeſaid, of, in or out of ſuch Lands, Tene- 
ments or Hereditaments, from and after the faid 24th Day of March, to be bought and purchaſed by, or for 
the Uſe or Behoof of any ſuch Papiſt, or Perſon or Perſons profeſſing the Popiſh Religion, or upon any Truſt 
or Confidence, mediarely or immediately, to or for the Benefit, Uſe or Advantage of any ſuch Perſon or Perſons 
«+ profeſſing the Popiſh Religion, ſhall be utterly void, and of none Effect, to all Intents, Conſtructions and Pur- 
| © poſes whatſoever.” | | | 5 | | | Y 
Stat. $ A And ſetting forth, That by another Act made in Jreland in the 8th Year of the late Queen Anne, it is (amongſt 
| other things) Enacted, ©* That whereas the former Acts have been moſt notoriouſly eluded by ſeveral Papiſts, and 
& others in Truſt for them, who have purchaſed ſeveral Lands, Tenements and Hereditaments, and taken Leaſes, 
« contrary to the true Intent and Meaning of the ſaid Act; and have alſo taken collateral and other Securities, 
«© by Mortgages, Judgments and Statutes, to cover, ſupport and ſecure ſuch their Purchaſes and Leaſes z for Remedy 
«© whereof, and for the better enforcing the Execution of the ſaid Acts, it is Enacted, That all collateral and 
« other Securities, by Mortgages, Judgments and Statutes Merchant, or of the Staple, or otherwiſe howſoever, 
«©. which have been made or entered into, or hereafter ſhall be made or entered into, or /o cover, ſupport, ſecure or make 
«© 0d any _— Sale, Confirmation, Releaſe, Feofment, Leaſe, or other 


«c 


Conveyance, contrary to the ſaid 
«© recited Act, ſhall be, and hereþy are declared null and void, and of no Effect, to ſuch Perſon or Perſons ſo pur- 
«© chaſing any of the ſaid Lands or Tenements in Truſt for, or for the Benefit of any Pajiſt, or Perſon profeſling 
« the” Popiſh Religion, as likewiſe to any ſuch Papiſt or Perſon, his, her, or their Heirs and Aſſigns reſpectively; 
aud that all ſuch Lands, Tenements and Hereditaments ſo conveyed or leafed, or to be conveyed or leaſed to 
any Papiſt, or Perſon profeſſing the Popiſh Religion, or to the Uſe of, or in Truſt for any Papiſt, or Perſon 
« profefling the Romi/h Religion, contrary to the true Intent and Meaning of the ſaid Acts, and all ſuch collate- 
<<. ra} Securities as are or ſhall: be made or entered into, 10 cover, ſupport, ſecure, or make good the ſame, ſhall and 
% may be ſued for by any Proteſtant or Proteſtants, by his, her, or their proper Action, real or perſonal, or mixed, 
«© founded on this Act, in any of her Majeſty's Courts of Law, or in any Court of Equity, where the Nature of the 
« Caſe ſhall require it; and the Plaintiff or Demandant, in ſuch Suit, upon Proof that ſuch Purchaſe or Leaſe 
was made in Truſt for any Papiſt, or Perſon profeſſing the Popiſh Religion, or for his, ber, or their Benefit or 
« Advantage, by receiving the Rents, Iſſues or Profits thereof, or otherwiſe, ſhall obtain a Verdict and Judg- 
vs 


ment, or a Decree thereupon, and ſhall receive the ſame, and have Execution to be pur into the Seiſin and 
«« Poſſeſſion thereof, to hold and enjoy ſuch Lands, Tenements and Hereditaments, according to the Eſtate, Uſe, 
«© Froſt, Intereſt or Confidence, which ſuch Papiſt, or Perſon profeſſing the Popiſh Religion, had or ſhould have 
* had therein, had he, ſhe, or they been qualified to purchaſe, hold, or enjoy the ſame, /ubject nevertheleſs to all 
« ſuch Rents, Covenants and Conditions, Reſer vations, and all Incumbrances and Portions whatſoever, as the ſame Would 
have been ſubject to in the Hands of ſuch Papiſt, or in the Hands of ſuch Perſon to whom the ſame were 
ſold or leafed in Truſt for ſuch Papiſt, or Perſon proſeſſing the Popiſh Religion, or to his, her, or their Uſe, 
Benefit and Behoof 3 and ſhall alſo have the full Benefit of all ſuch collateral Securities as the Party or Parties, to 
whom the ſame are of ſhall be made, might have had, if this or the former Act had not been made.” 
And ſuggeſting that Maurice Roche, and James Roche his Son, or one of them, being ſeized of the Lands of 
Dundanion, and Norttt and South Mahon, alias Ballynure, in the Liberties of Corte in Ireland, did, by ſeveral 
Deeds, and by Fine and Recovery, fince the 24th of March 1703. viz. about September 1713. convey the ſame, 
in Conſideration of about 14007; to the Appellant, or to his Father David Nagle, then and always profeſs'd Pa- 
piſes, in manifeſt Contempt of the ſaid Laws: Wherefore the Reſpondent Foot, being a Proteſtant, born of Prote- 
ftant Parents, did, by the ſaid Bill, claim the ſaid Lands as a Proteſtant Diſcoverer, and the Rents and Profits 
chereof ſince the pretended Purchaſe. And the Bill pray'd a Diſcovery of ſeveral fraudulent Deeds, and of ſeveral 
col lulive Facts and Prerences therein charged, and of all ether Deeds, to have them brought into Court, and to 
have the Benefit of the ſaid Acts. . | 
The Reſpondent Foot made and annexed to the ſaid Bill the uſual Affidavit; “ That he was, and always had 
been, a ProteſtanGof the Church of Ireland: And that the ſaid Bill is not in Truſt for any Papiſt.“ | 
21 April 1733, The Appellant put. in his firlt Anſwer, inſiſting, That David Nagle, his Father, had an abſolute Title in him 
Nee fe. in Fee, by ſeveral Mortgage Deeds, made in i687 and 1695 and being ſenſible that his Lands were to be 
' & gravelkd, (or divided amongſt his Sons by former Acts of Popery) deviſed them betwren the Appellant and Garret 
Nagle, his Brother, whom he admits to be a Papiſt ; but tho' the Appellant was a Papiſt, (which he avoids anſwering 
directly) “ Yer having the Inheritance before the Popery Acts, was capable of taking a Releafe of, and might 
have foreciofed the Equity of Redemption ; but hopes, if the Court ſhould be of a contrary Opinion, that the 
« Appellant may be allowed all Debts, Incumbrances, and other Intereſt he was intitled to before the Releaſe of 


the Equity of Redemption; and alſo for all ſuch Improvements as were made by him, or any deriving under 
146 5 


him, before the Reſpondent 7997 ſhall be decreed to the Poſſeſſion of the Premiſes.“ 
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V 8 VCC 
And infiſts, chat the Lands of Bandanion, being an entailed Eſtate, were mortgaged to him for 300 J. Mare 
1703. (two Days before the firſt, Popery Aft took Place) but that the Deeds are burnt. . a FE a ; 
© "'Sers forth ſeveral Leaſes, Ahnuitiss, and other Incumbrances (ſerving only to perplex che Title) ; but 1 
e If the Court ſhould be of Opinion, chat David Nagle, his Father, was any way incapable of taking the Releaſe 
10 l. *+ of the Equity of Redemption; yet, by a late Act in Ireland, cis Enacted, I bat if any Mortgagee of any Lands, Se. 
„ hath been in Poſſeſſion thereof for Twenty Years and upwards, and the Morigagor, or Per, on intitl to the Equity 
„ of Redemption thereof, hath permitted the Mortgagee, his Heirs or Aſſigns, to continue in Poſſeſſion of the 
„ mortgaged Premiſes without bring a Bill to redeem, Or for an Account 3 and did not, before the 29th of September 
« 1723, commence a Suit in Equity for Redemption or Recovery of the mort d Premiſes, and proſecute the 
«: ſage with Effect, the Perſon claiming Intereſt in the ſaid Mortgage, may, in 4 Courts of Equity, plead ſuch 
« Poſſeſſion in Bar of any Relief; and ſuch Mortgagee, his Heirs and Aſſigns, ſhall hold the mortgaged Pre- 
« miſes diſcharged from all Equity of Redemption: And ſays, That as the ſaid David Nagle, and thoſe deriving under 
tz him, have been in Poſſeſſion of the ſaid Lands upwards of twenty Years before making the ſaid Act, without ever 
* having any Bill brought againſt any. of them to redeem the ſaid Landi, or for an Account; and that the Plaintiff, nor 
«© no other Perſon, brought any Bill for Redemption or Recovery of Poſſeſſion of the ſaid Lands, till feveral Years 
« after the ſaid 29th of September 1723 the Defendant humbly inſiſts on the Benefit of the faid Statute 3 and con- 
e ceives he is thereby intitled to hold me ſaid Lands diſcharged from all Equity of Redemption. Says, That 
« by a cros Bill, then preparing againſt the Reſpondent Foot and others, *rwill appear that they are in Combination 
« againſt the Appellant, and not the Appellant againſt Foot; and inſiſts again on his and his Father's long 
« Poſſeſſion.” 3 F „5 | . 
r lant put in his farther Anſwer; wherein he ſet forth, and inſiſted on ſeveral ſorts of Conveyances of 
Second Anſwer» the ſaid Li ates, ſome of which appear to be inconſiſtent, together with others, manifcſtly calculated to elude both 
the ſaid Acts, and others openly and directly in Oppoſition to them. On all which, ** beſides other Incum- 
te brances due on Record from Mau. Roche to the Appellant's Father; the Benefit of which he infiſts on—lſays, 
« he can't preciſely ſer forth what Sum was paid for the Conſideration of the Releaſe of the Equity of Redemption; but 
e the Deed expreſſes 1499 [,—Says, That his Father, by his Will, deviſed all his Right, Title and, Intereſt in the 
«« Premiſes, t0 the Appellant, in Tail Male; with a Remainder in Tail Male, 10 bis Brother Garret.“ 
„ B y this Anſwer he confeſſes, That he 1s of the Roman Catholick Religion: But whether that be the Popiſn 
4% Religion, Or makes. him a Papiſt, or Perfon profeſſing the Popiſh Religion, ſubmits to the Court, or to tbe 
« Opinion of Divines.” | 1 : 
Inſiſts again, 'T hat his Father was noi made incapable by the ſaid Ads to take a Releaſe of the Equity of Redem- 
ption; but if the Court ſhould be of a contrary Opinion, then be inſiſts on his long Poſſeſſion. 3 
4 Jane 27330 The Appellant put in a third Anſwer, W erein he thought fit 4% 0w# himſelf a Papiſt, and that David Nagle his 
Appellant's hid Father took the Benefit of the Articles of Limerick about 169 13 that he regiſtered che Lands of Dundanion as his 
| own real Eſtate 3 and that his Father agreed with him for 4 Leaſe of Ballynure for 31 Years at 50 I. per Annum 3 
upon which Premiſes he entered accordingly about 17 10 or 1711, and ſets forth ſeveral Leaſes and Agreements 
made with the Tenants or Occupiers. x VV 2 
He knows not, but believes that he did (about the Time that he purchaſed the Equity of Redemption of Bally- 
nure) perfect a Bond to Maurice Roche for 11751. on Account of that Purchaſe but can apprehend no Reaſon for it, 
in regard the Conſideration of that Deed is but 7101. and believes he 2 whatever he promiſed to pa) Roche. 
Admits ſeveral Deeds exhibited to him by the Reſpondent's Solicitor (which till this Anſwer he evaded). And 
amongſt the reſt, a Counterpart of the Mortgage, dated the 22d of March 1703. , | £2 
nn be Plainciff in the original Cauſe preparing to hear the Cauſe, (the material Facts being now either admitted by 
Gen Bil, the Anſwers, or to be made out by Exhibits) the Appellant now thought proper to exhibit his Croſs-Bill, (promiſed 
by his firlt Anſwer the 21ſt of April 1730.) to which Bill he made the Reſpondent Foot, and his Sons, Mr. Serjeant 
Purdon, and their Solicitors. Defendants 3 wherein he ſets forth his ſeveral inconſiſtent Tirles to the ſaid ſeveral 
Eſtates ; but ſays, “ That admitting his Father David Nagle had no Right to the Lands of Dundanion, and that 
i had been a Defect in the Releaſe of the Equity of Redemptions; yet that by his long Poſſeſſion, and the ſaid 
« Act for quieting Mortgagen in their Poſſeſſions, he and his Brother Garret (as Heirs in Gravelkind) are well 
« ijntitled to hold the Premiſes. RES. | ; 3 
2 And charges, That all the ſaid Defendants combined to be vexatious to him, and to bring the original Bill, which 
was exhibited, in Foot's Name, without bis Privity or Diret lion, in Truſt for ſome Perſon intended to be examined as 4 
Witneſs, and not qualified to enjoy the ſame, tho* Foot now agrees thereto. _ a 1 
The Defendants put in their ſeveral Anſwers, particularly the Reſpondent Foot and his Sons, to which Mr. Nagle 


0 


(for Delay only) took Exceptions twice: In all which Anſwers he admitted he was only a Truſte:: 11 

nn Bob Foot's laſt Anſwer is thus :— Says he knows not when the original Bill was fled, but refers to it: Says that 

Foor's third An- 66 on the Death of one Robert Morriſon, (who had brought a former Bill in his own Name and Right, but was dead) 

ns « Serjeant Purdon, by Letter, defired the Reſpondent Foot to give bim Leave 10 make uſe of bis Name therein, which 
« he did and does conſent 10 and ſays the original Bill is filed by Foot, In Truſt for and to the entire Uſe 
of the Defendant Purdon 3 and no Perſon is to have any de Share of the ſaid Lands, if recovered, except the ſaid 
„ Henry Purdon; and that he may give it to whom he pleaſes; and believes Mr. Purdon will be kind to the Moryt- 
« ſons Family: Saith that by bis Letter 10 the ſaid Henry Pardon, be agreed to have his Name made uſe of, in Truſt - 
« for him; and be is and always was ready ind willing to declare the aid Truſt (but never did ſo by Deed) 3 and 
« that this Defendant will proſecute the 2id Suit for the ſole Benefit of the ſaid Pardon.” __ 

After theſe Anſwers, the Appellant thought fit to proceed no further in the ſaid Croſs-caule. 

bn. Te {old n Purdon died, deviſing all his real and perſonal Eſtates to the RI Purdon and Clayton, 
except ſome Legacies, particularly 1000 J. 10 Morriſons Family out of what ſhould l recovered from the Appellant's 
Eſtate. Fo, 


. 


© January . The Appellant began do examine his Witneſſes at Dublin, and by Commiſſion at Cork; and obtained another 


"mi 


Commiſſion into England, to examine ſeveral Witneſſes at Cheſter 3 and amongſt the reſt he thought fit to examine | 
Fames Roche to prove the Hand-writing of his Father Maurice, and the Deponent's Uncle Patrick Roche, under 
whom the Appellant endeavours to make Title, by Mortgage and Releaſe of the Equit of Redemption. 8 
But the ſaid James Roche be ing croſs- examined, ſays, That by the Threats of Maurice Rocbe, and Philip 
« Roche; (his Nephew) who Were in the Confederac with the Appellant Nagle, the Deponent James Roche, in 
« September 17 13, being then in Dublin, was prevaile on to ſell the ſame Premiſes to the ſaid Nagle, the Deponent 
de having no other Motive or Conſideration, chan the Threats, Management, and Contrivance aforeſaid z and 
ce believes rhe Premiſes are, and, for 18 Years laſt, have been worth 500 F or 600l. a Year, tO be lett to a ſolvent 
„% Tenant.” 


1 Joly 4788. The Appellant thought fit to Procure a Bill to be filed in the ſaid Court of Exchequer in Treland, in the Name of 


one Thomas Hopton, as the firſt Proteſtant Diſcoverer 3 and wherein the Title of the ſaid Reſpondent is ſet forth 


= Name of Hop" much in the ſame manner as in his Anſwers 3 and ſetting forth the Truſt between the Reſpondent Feet and Mr. 


Purdon, and the Subſtance of Serjeant Purdon's Will, and that he has not bequeathed one Farthing to the Reſpondent 
Foot: That by Mr. Purdon's Death the Suit is abated, and his ill void; for no Intereſt being veſted in him, there 
Was nothing to operate upon with reſpect to theſe Lands; and praying a Diſcovery» and that the further Proceedings 
in the original Cauſe might be ſtayed: And to this Bill che Reſpondents Purdon and Clayton, and their Solicitor, and 


Noe Morin, were made Defendants. = 


* 


23 Nov. 1738. 


21 Jan. 1738. 
Warrant to da- 
miſs the Bill. 


24 Jan. 1738. 


Appeal lodged 
4 April 1739. 


22 Jan. 1739. 


II. 


11 1 1 

The Appellant not being able by his Artifice of Hopton's Bill ts flop the original Cauſe (which was before ſer 
down) from being heard in its: Coutle 3 125 | 5 WH | 

The Cauſe came on to be heard; and the then Plaintiff, now Reſpondent Foot, having made out his Caſe, the 
Counſel for the (now) Appellant objected, That the Repreſentatives of Mr. Serjeant Purdon, for whom only Foot bad 
acknowledged bimſelf to be a Truſtee, were not before the Court; and the Croſs Bill, and the Defendants Anſwers, were 
read by them to make out the Obj: tion. 5 | : 

By the Opinion of the whole Court, the Objection was over. ruled. rd 

The Court proceeded both theſe Days, and went thro? the Evidences on both Sides. | | | 

The Cauſe ſtood again in the Paper, and It was expected that the Court would have given Judgment, and made 
their Decree z but all their Counſel for the Appellant, to divert the Court from giving Judgment, objected, for 
want of Parties; viz. the Repreſentatives of Garret Nagle, the Appellant's Brother, (a confeſt Papiſt) of Fames Nagle, 
and one Lambert, in whom a ſuppoſed undetermined Leaſe in Truſt for them was veſted ; bur it being the laſt Day 
of Hearings before Hilary Term, the then Attorney-General of Counſel with the Bill, being engaged Part of that 
Day elſewhere, the Cauſe was directed to ſtand over till the next Term: | | 

The Appellant being, as is ſuppoſed, adviſed, or perceiving the Court were ſtrongly inclined to over-rule all his 

Objections, and to make a Decree in favour of the Plaintiff Foot, as may be collected from their Minutes, found 
means before the then next Term to make an Agreement with Foot, and thereupon to obtain a Warrant of Attor- 
ney under his Hand and Seal, dated the 1ſt of January 1738, directed to his Solicitor, or to any other Solicitor 
<« of the Court of Exchequer in Ireland, to conſent to diſmiſs the original Bill; and thereby releaſes and diſcharges 
« the Appellant from the ſaid original Bill, and all Suits, Proceedings, and Demands in the ſaid Bill.” 

The Appellant's Solicitor gave Notice, That when the Cauſe ſhould be called, he intended to move, That 
e the Cauſe might be poſtponed, or that the Bill ſhould be diſmiſſed,” | | 

On the 27th and 29th of January, as alſo on the 15th of February, the Court was moved, and the Motion put 
off till the 23d Day of February 1738; when on reading the former Orders and Proceedings, and hearing the Council 
for the Appellant, and for the Reſpondent, and ſeveral Affidavits, It is ordered, That the Time for ſhewing 
% Cauſe againſt receiving the ſaid Conſent or Warrant of Attorney be, and the ſame is hereby inlarged until the 
« firſt Day of the next Eaſter Term ; and it is further ordered, That the Plaintiff George Foot do then attend the 
„ Court.” | | a | 

Inſtead of waiting to take the Judgment of the Court upon the ſaid Motion, the Appellant thought fit, before 
the then next Eaſter Term, to appeal from the ſaid Orders; fo that from that Time the Court of Exchequer in 
Ireland have been ſtopped from going on with the ſaid Cauſe: Yet the Plaintiff Hopton hath thought fit to pro- 
ceed in his Cauſe, and to threaten the Defendants with Proceſs of Contempt for not anſwering ; and in order to be 
ſure of reverſing the Order, or at leaſt to get ſo much longer Delay in hearing the Cauſe, the Appellant made no 
Party Reſpondent but the ſaid George Foot, and procured an Anſwer from him; whereby be doth in no fort pray or 
inſiſt on the Afirmance of the ſaid Orders and Proceedings; ſo that the Reſpondents Purdon and Clayton were forced 
to apply by Petition to the Houſe of Lords for an Order that they might be admitted as Reſpondents to defend 


the Appeal, which was accordingly granted. And the Reſpondents humbly hope, That this is a very improper Ap- 
peal, for the following, among many other, 


LISA 68.4 


Becauſe the Court of Exchequer have given no Judgment as to the Motion made by the Appellant, but only 
given Time to the Party to ſhew Cauſe againſt it till the then next Eaſter Term; and it is apprehended to 
be unprecedented to appeal from an Order, only granting Time to ſhew Catiſe ; which, if allowed of, muſt 


tend to great Vexation, and infinite Delay; and nothing can be pore reaſonable than to allow every Court 
of Juſtice to be the proper Judges of the Time and Manner of 8) 


Motion was no other than an Artifice to ſtay the pronouncing t 


** their Judgment; and it is plain, this 
e Becree * | 
4 „ Y | 
Becauſe on the Merits of the Cauſe, as a Bill cannot be diſmiſſed withoyt rhe eave,of the Court, it can hardly 
be imagined, that a Court of Equity would ſuffer a Truſtee (who had in ghree Agſwers on Oath accepted of 
the Truſt, and in all other things acted therein in two Cauſes then depending in that Court) to have either 
quitted or made a Breach of that Truſt, for no other Reaſon or Purpoſe but that of cluding the Juſtice of 
that Court; which in this Caſe would alſo affect and endanger the Conſtigation of that Kingdom; and it is 
molt plain from the Affidavits read upon the Motion, That the ſigning that Jnſtrument was nothing elſe 


but a Colluſion between the Appellant and the Reſpondent Feet, to defraud” the other Reſpondents by a 
notorious Breach of Truſt. AS” OC os 


- 
. | PF 
For which Reaſons, among many others, the Reſpondents humbly hope the Appeal ſhall 
be Diſmiſſed with Exemplary Cas. | 
7 


A D. RypkER. 
W. Nokl. 
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